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his issue mark s an important moment for TM G as an organization.

As you will see as you read on, or perhaps as you have heard or seen

bits and pieces of in some announcements in LawyerÕs Weekly, we are

expanding the organization and the services we offer. The development is

two-fold.

The f irst is perhaps the most surprising for us. We happily announce

the addition of a stellar set of jurists and attorneys to serve on our newly

constituted arbitration panel. It may be surprising to many of you who

k now us, because we have earned our reputation in mediation and believe

deeply in its virtues. Several of us have actually declined to act as arbitrators

when many of you have asked us to do so. So why is a f irm specializing in

mediation now venturing into arbitration? In part it is in response to the

requests we have received over the years for arbitration many of which we

have declined because of our full mediation schedule and because of at least

some of our preferences to practice solely as mediators. But in major part

it is because we have the pleasure of aff iliating with a set of extraordinary

jurists and attorneys who bring not only sterling reputations, but also

profound understanding of the law and wonderfully open and creative

minds. Ger r y Gi l lerman, George Jacobs and Rudy K ass, each recently

retired from the M assachusetts Appeals Courts and extensions of their

tenure by request of the Chief Justice, bring the best of the judicial temper-

ament. And David Hoffman and Natasha Lisman are widely k nown for

their professional accomplishments and their already proven track  record

as arbitrators. (See bios and and photos on page 9.) All join our small existing
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panel which includes M ary Jeanne Tufano, formerly with the M ass. Labor Relations

commission and an arbitrator specializing in labor and employment disputes. And f inally,

with these folk s it gives us the opportunity to explore a rich, innovative and diverse approach

to alternative dispute resolution generally. David M atz, in another of his probing practice

articles, begins that exploration on p.5, discussing the combining of mediation and

arbitration. In future newsletters, we will explore other ideas we have, such as the availability

of appellate arbitration.

The second part of our proud announcement is the expansion of our family panel and

the creation of a new supervision model for family mediation with that panel. As Jane

explains in her article on p.3, we believe we are responding not only to prospective clients

who need more of our time, but also to a gap in the f ield for the training and supervision

of mediators. We are doing that by building on the cross-disciplinary work  we have done

over years to bring the learning of legal problem-solving together with the insights of

experienced therapists. From that, we have begun a peer supervision model which brings

together lessons in professional learning from several disciplines. So we are particularly

pleased to welcome a set of accomplished professionals Ñ  Jeff Fraser, Susan Jampel  and

Shippen Page (pictures not available for this issue) Ñ  to the panel and welcome their

willingness to collaborate with us in this venture.  Ñ  Brad
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his article is a break  from our usual
column in which Brad and I struggle

Òout loudÓ to understand some family medi-
ation challenge. With this issue we want to
take the opportunity to revel in what feels
like a wonderful new direction for TM G, while
building on a foundation of cross disciplinary
practice to which we are deeply committed.
We also hope that this new direction f ills a
gap in the f ield for newly practicing family
mediators, i.e. the lack  of continuing train-
ing/mentoring/supervision following the
customary 30-hour family mediation training.

As of October 2003, TM G has launched
a new panel of family mediators which we
believe is unique in many ways. In addition
to Brad and myself, our panel will consist of
an experienced individual and couples thera-
pist, Susan Jampel, and two experienced at-
torneys, Jeff Fraser of Fraser & Kretowicz, and
Shippen Page. We are thrilled to work  with
these three individuals for a number of rea-
sons. First, they are dedicated, caring, smart
professionals who share our excitement about
resolving family disputes outside of the court
setting. Second they are seasoned professionals
in their primary f ields but relatively new to
the f ield of family mediation. Third, they are
people with personal and professional integ-
rity who want to learn from us and from
whom we believe we can learn. And lastly they
are as excited as we are about the concept of
professional collaboration, including a con-
tinuation of the cross disciplinary model (of
legal problem-solving and therapeutic insight)
which we are convinced offers a necessary
alternative for many couples.

For many years we have been approached

by people in our trainings or talk s about the
possibility of joining us either as interns or
staff members. We are acutely aware of the
lack  of organizational opportunities in the
mediation f ield. We know how overwhelming
it is to get a mere 30 hours of training and
then try to hang out a shingle and apply all
you have learned with no other support net-
work . So by expanding our panel and setting
up a new model of supervision we are hoping
to f ill the existing gap. Our plans are to start
this new model modestly. We will build on
models of peer supervision widely used in
the mental health f ield, and incorporate
ideas of apprenticeship and master seminars
used in other professions. If the model turns
out to be worthwhile, we hope we can bring
in additional participants, and teach others
of its utility.

In addition, we want to expand upon our
ability to offer family mediation services as
well as improve the cross disciplinary model
we have developed over the years. While we
realize we are not the only practitioners using
such a model, particularly in co-mediation,
we are among the few who have been doing
so for over 18 years. We want to build upon
the insights and techniques we have learned
from each other, some of those from our
respective disciplines, and use those to help
construct and teach a richer approach to
mediation practice. We believe this approach
improves all k inds of family-related practice
Ñ  whether with traditional divorcing couples,
non-traditional family structures, family busi-
nesses or generational disputes.

Family mediation is a unique branch of

by Jane Honoroff
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mediation in many ways. The complexities of
the dynamics are profound and the conse-
quences of failure to reach amicable resolu-
tions, especially to the children affected, are
far-reaching (see our article in the Spring 2001
TM G newsletter). Also, because of the level
of feelings of failure and betrayal the emo-
tional expression is often intense. Having a
trained therapist as part of a co-mediation
team who is familiar with understanding and
sitting with intense, complicated emotional
dynamics allows for the possibility that these
dynamics can be identif ied and named. Doing
so can often tame their otherwise terrifying
effects. Furthermore, a therapistÕs familiarity
with complex characterological defensive
structures can help break  through stuck  mo-
ments. (See for example our articles in previ-
ous issues, including the Fall of 1   , on
ÒstucknessÓ and on anger, as well as the Spring
2000 newsletter on Òdiff icult clientsÓ.) Our
training also offers useful insights into the
dynamics of the mediation process, such as
a deeper understanding of the role of ambiv-
alence in conf licts (see our article in the Fall
1  8 issue).*

Having an attorney who is familiar with
the substantive law and sk illed in legal prob-
lem-solving as part of the co-mediation team
is equally important. Divorce is, after all, a
legal process. While there is some debate in
mediation circles about whether the mediator
should be expert in the f ield that is being
disputed, in family mediation, particularly
when the partiesÕ counsel are often not at the
table, the parties need some guidance about
all the issues they need to tack le. Of course,
not all attorneys, even with substantive exper-
tise, make good mediators. They need to be
able to subordinate their expertise to the
partiesÕ decision-making. But sk illful attorneys
can bring more to the mediation team. A
sophisticated understanding of the work ings

of the law can free up parties to explore a
range of options for their particular situation
as well as utilize creative solutions tried before.
And f inally, experienced attorneys often bring
an understanding of the subtleties of negoti-
ation in a way that is distinctly different from
the therapistÕs training and practice. Legal
problem-solving is not about better under-
standing the underpinnings of the conf lict.
It is more often about Òclosing the dealÓ or
f inding negotiated solutions to obstacles in
the way of closing that deal, often a necessary
complement to insight.

Thus we believe that bringing to the table
the training and experience of both lawyers
and therapists yields the best service to our
clients. Usually, we do this by conducting the
full family mediation with a two-person team,
one lawyer, one therapist. So we are delighted
to be able to expand our options with our
new recruits. We have also found that, at least
in traditional divorce mediation, having both
a man and a woman as part of the team is
quite comforting to many couples. And having
two mediators present is also comforting to
the mediators. It allows for time to take a
breath, no longer needing to focus on both
content and process simultaneously

Sometimes, for reasons of partiesÕ expense,
logistics or preference we may offer one me-
diator or different combinations of gender
or discipline. When we do so, though, we
want to insure that both sets of training,
insight and experience remain available to
the mediator or the team Ñ  which is just one
more reason that we have created our cross-
disciplinary supervision model.

So, a hearty welcome to Jeff, Shippen and
Susan. We are hopeful that this expansion
will serve the community at large in our con-
tinuing effort to provide top quality service
to parties and top quality, thoughtful practice
concepts to the f ield. 
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*Please let us know if youÕd like us to send you copies of any previous issues.



hy should a f irm dedicated for eigh-
teen years to providing mediation

services decide to add arbitration services
to its repertoire? One obvious answer is that
it gives us the opportunity to work  with a
panel of very distinguished and delightful
professionals, and who could turn that
down? ( See Page 9 for a description of the pan-
elists.)  But there are other parts to the answer
as well.

If we think  of ourselves as being in the
business of helping people resolve disputes,
then of course arbitration is a proven ap-
proach to accomplishing that goal. Its ad-
vantages are clear. The parties (a term I will
use to include counsel) k now when they
begin that at the end there will be a definitive
decision and the matter will be, in almost
all cases, f inished. Compared with trial, the
parties get to choose their decision maker,
they have a great deal of control over sched-
uling the process and some of the particulars
of the process, and it is usually less expensive.

M ediationÕs advantages are different: it
leaves control of the outcome in the hands
of the parties, leaves room to minimize
adversarial aspects and preserve relation-
ships, and encourages those who know most
about the matter (the parties) to seek  creative
solutions for their problems. 

So arbitration has advantages and me-
diation has advantages. Is there a way to
have it both ways, so that parties in a case
can have the advantages of both?

One advantage shared by both media-
tion and arbitration is the emphasis on
parties mak ing choices. Usually, parties call
a service provider like TM G specif ically

seek ing one dispute resolving technique or
the other. While we respect this clarity, we
may nonetheless raise the question of why
one process rather than the other is pre-
ferred. The question of choice, as described
below, is one we consider worthy of thought
throughout the case.

On some occasions, it may be clear even
at the beginning that there will be some
aspects of a case that will be best dealt with
in arbitration and others best dealt with in
mediation. On other occasions, these pref-
erences may become clear only as the case
unfolds. Thus a mediation may proceed well
until the parties become stuck  on the issue
of interpreting a statute or contract. At that
moment a break  in the mediation to present
the single issue to an arbitrator, rather than
to a court, may be appealing. Conversely, an
arbitration may reach a point where all par-
ties agree that the settlement of one issue
is more within reach than had been clear
before the arbitration began, and that a
mediator at that moment would be useful,
before returning to the arbitration. And, of
course, either the arbitrator or the mediator,
as a neutral with a more detached perspec-
tive, may see these opportunities and pro-
pose them to the parties. But, f inally, the
choice for which process to use will always
be reserved to the parties.

And this raises the much debated ques-
tion: can one person serve as arbitrator and
mediator in the same case? The benef its of
using two different people are clear. If the
case begins as a mediation, the same person
may have heard as mediator things from

by David Matz
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the parties that an arbitrator would not
have heard and be thus biased; or, the parties,
anticipating this problem, may withhold
useful information from the mediator not
wanting him/her to k now them should the
case become an arbitration, thus undermin-
ing the mediation. If the case begins as an

arbitration, there is no problem in transi-
tioning to mediation, but should it be
deemed useful to go back  to arbitration (e.g.
the mediation does not settle the whole
case), the problems just mentioned arise. In
addition, the parties may determine that
the characteristics they sought in a mediator
are not those they want in an arbitrator. In
any event, should there be a transition it is
important to make the line between the two
processes clear since there are different legal
implications for each. e.g. a mediator is
protected by statutory privilege of conf iden-
tiality, an arbitrator is not.

The advantages of using one person to
serve at different points in the process in
both roles Ñ  arbitrator and mediator Ñ  are
equally clear. Staying with one professional
avoids the need to explain all over again the
background and facts of the case, saving
time and money, and further avoids the
logistical efforts of f inding and agreeing on
a new professional.

TM G takes a case-by-case viewpoint on
this question, and indeed, there is a range
of opinions on this question among our

panel members. Ultimately, we believe the
decision of whether one or two persons
should provide these services, as with many
other decisions concerning the dispute res-
olution process, should be made by the
parties and the service provider as each case
unfolds.

In addition to having conf idence in the
parties and service providers to make good
decisions, we want to encourage as much
creative integration as possible: mediation
and arbitration share the goal of settling
disputes, and experienced practitioners
k now that psychologically they are often
closer together in practice than their outer
forms might suggest. PartiesÕ need for de-
f initive decisions and for agreed on resolu-
tions can weave in and out of a given dispute.
Our goal is to make arbitrators and media-
tors available with maximum f lexibility and
convenience for whatever the parties deter-
mine their case requires.

As TM G introduces its arbitration panel,
it is useful to highlight the fact that parties
can choose TM G even if a contract specif ies
another service provider, that the TM G
panel can serve as the source for a neutral
arbitrator on a tri-partite panel, and that
appellate review of a previously decided
arbitration can be undertaken utilizing the
experience of TM G panel members who are
retired judges of the M assachusetts Appeals
Court. 
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Hon. Gerald Gillerman, (Ret .) Following 38 years of private practice, Judge Gillerman was

appointed to the M assachusetts Appeals Court in 1  0, and served on that court until his retirement

on June 30, 2002. He is a graduate of Harvard College, A.B. cum laude, in 1 4 , and Harvard Law

School, J.D., in 1 52. He has had extensive experience in the health care f ield, having served as

general counsel to the Beth Israel Hospital, and later as Trustee of the Beth Israel Deaconess M edical

Center. Other areas of expertise include civil business matters and controversies; corporate governance

cases; issuance of securities; and, in connection with his service as general counsel to UST Corp.,

a bank  holding company, a variety of matters related to bank ing, and mergers and acquisitions.

At torney David Hoffman has served for many years as a neutral in many capacities - mediator,

arbitrator, case evaluator, and discovery master. Formerly a partner at Hill & Barlow, where he

practiced for 19 years, he is the founder of the Boston Law Collaborative, LLC, a multidisciplinary

f irm devoted to conf lict resolution and the practice of collaborative law. He handles cases involving

commercial, family, employment, construction, personal injury, product liability, professional

malpractice, real estate, insurance, intellectual property, probate, and other issues.

Hon. George Jacobs, (Ret .) was appointed to the M assachusetts Appeals Court in 1 8  and

served until the fall of 2003. His judicial positions also include Associate Justice of the Superior

Court (1 81-1 8 ) and Associate Justice of the Bristol County Probate and Family Court (1 95-

1 81). Prior to his judicial service, in addition to private practice (1 58-1 95), he served as City

Solicitor of New Bedford from 1 64 to 1 90 and as Assistant Attorney General from 1 90 to 1 94.

Throughout his career both on and off the bench, Judge Jacobs has developed expertise across a

broad spectrum of legal practice areas. Particular areas of specialty include family law, municipal

law, commercial litigation and the law of medical malpractice.

Hon. Rudolph Kass, (Ret.) served as a M assachusetts Appeals Court judge from 1 9 -2003. Before

his appointment to the bench he was in private practice for over 20 years, most of those as a partner

at Brown Rudnick  Freed and Gesmer. His areas of specialty include urban renewal, land use and

real estate, including zoning, f inancing, construction law, condominium law, eminent domain and

real estate taxes. He has particular expertise in issues connected to government-assisted housing

and was one of the initial framers of the statute that created the M assachusetts Housing Finance

Agency. He has served as an arbitrator and mediator.

At torney Natasha Lisman has extensive experience as an advocate for parties, special master, and

arbitrator in the resolution of complex disputes in the courts and domestic and international

arbitration. She is a senior partner at Sugarman Rogers Barshak  & Cohen, PC.  She concentrates

her practice on disputes involving commercial transactions, corporate governance, intellectual

property, and insurance and reinsurance. M s. Lisman has participated in arbitral training programs

sponsored by the Chartered Institute of Arbitrators in England, the American Arbitration Association,

and the International Chamber of Commerce.
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DAVID E. MATZ, J.D. Har-
vard. Founding Principal of
TMG. Professor at University of
Massachusetts, Boston with the
Law Center, and Director of the
UniversityÕs Graduate Program
in Dispute Resolution. Serves on
the Mass. Superior Courts ADR
panel, M O DR Environmental
panel, and American Arbitration
Association employment dis-
putes panel. Fulbright Professor
of Law at the University of Tel
Aviv Law School1989-1990.
Consultant with Ministry of Jus-
tice and the High Court of Israel
on mediation and the courts.

BRAD HONOROFF, J.D.
H arvard. Founding Principal
of T M G. Serves on the M ass.
Superior Courts ADR panel,
M O DR Environmental panel,
N ational Roster of the US In-
stitute for Environmental Con-
flict Resolution, and other Na-
tional panels. H as many years
of teaching experience as a
tenured professor at the Uni-
versity of Massachusetts, Bos-
ton Graduate Program in Dis-
pute Resolution and the Law
Center and as an instructor
and frequent guest lecturer at
Northeastern Law School.

JANE HONOROFF, LICSW,
MSW, Simmons. Founding
Principal of TM G. Conducts
private psychotherapy prac-
tice. Serves as Adjunct Faculty
at Boston University School of
Social Work. H as served on
MassportÕs CISD (Critical In-
cident Stress Debriefing) Team
since its inception in 1989.
Provides ongoing consultation
services to Greater Boston Le-
gal Services and to the Com-
munity D ispute Settlement
Center. Serves as a regular
guest lecturer at Northeastern
Law School.
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